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Reference

TPO/22/00001

Report Title

Confirmation of Tree Preservation Order No. 1, 2022

Location
Grid reference

Garage area to the rear of 17 and 18 Glebe Close,
Smarden
TQ884426

Parish Council

Smarden

Ward

Weald North

Introduction
1. The Planning Committee has delegated authority to confirm Tree Preservation
Orders made by Officers. This report has been prepared for the Planning
Committee owing to two objections having been received to the serving of the
Order.

Site Location
Map 1 – Location Map Showing site of tree and garage block (1:25,000)

Ashford Borough Council - Report of Tree Officer, Placemaking Team
Report to Planning Committee 18 May 2022
___________________________________________________________________
Map 2 – Location Map 1:1500 scale

Tree & Site Description
Overview of T1 Oak.
2. The tree subject to Tree Preservation Order No. 7, 2021 is within a site
comprising a redundant garage block of six units with hard standing to the
south with an access road from Glebe close, and to the northern side of the
block unsurfaced land with T1 Oak and some smaller trees on the boundary; it
is approximately 0.045 ha in size. The site has a permissive footpath running
north to south using the access road.
3. The site is a redundant garage block comprising of six units with hard
standing to the south with an access road from Glebe Close, to the northern
side of the block, is unsurfaced with T1 Oak and some smaller trees on the
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boundary; it is approximately 0.045 ha in size. The site has a permissive
footpath running north to south using the access road which has been
blocked, and also an easement by prescription in favour of 16 Glebe Close
serving the rear garden.

Map 3 – The redundant garage block and access road shaded in red

Ashford Borough Council - Report of Tree Officer, Placemaking Team
Report to Planning Committee 18 May 2022
___________________________________________________________________
Figure 1 – Google Earth Image showing T1 Oak in relation to surrounding
features.
4. The amenity value may be appreciated from within Glebe Close to the south
as it overtops the terrace of houses in Glebe Close by some eight metres and
as such is visible in wider views.
5. In addition to its amenity value, the oak provides biodiversity attributes in
wildlife and invertebrate habitat as well as the broader benefits of carbon
capture which helps offset CO2 released into the atmosphere by human
activities. In addition, the tree rainwater interception can provide positive
environmental effects by slowing the rates of rainwater runoff and reducing
localised flooding risks.
6. In summary, the tree may be characterised as having a high amenity value,
and provides wider environmental benefits to both fauna and humans.
Event and Communication Timeline
7. Owing to some of the events and communication being cited in the objections
lodged by the site owner, for clarity, the salient events are listed below:
•

•

•

•
•
•
•

•

16th June 2021 – the site is purchased at auction by the present owner
(for information, the seller at the auction was the Council, although the
identity of the previous owner is not relevant to this report or the
decision on confirming the Order);
8th July 2021 – the new owner advises the Tree Officer that the sale is
about to complete and enquires as to whether the tree may be
removed as part of a redevelopment plan;
8th July 2021 - the Tree Officer advises the new owner that the tree
should not be removed prior to any planning application having been
determined and that the owner should seek advice from a planning
agent;
8th July 2021 - the owner reiterates the request as to whether the tree
may be felled in a forwarded email to Planning Help;
14th July 2021 – the sale completes;
4th August 2021 – the owner chases a response from Planning Help
regarding his email of 8th July 2021;
22nd August 2021 – the owner advises that a response as to whether or
not the tree may be removed has not been received and that the felling
of the tree will now be organised;
25th August 2021 – in response to the direct threat of the tree being
removed, the Tree Officer has the TPO served;
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•

4th April 2022 – Objection covering letter stating that the Tree Officer
already knew that he was considering a TPO and the ABC Legal
Department had a requirement to inform the owner that this process
had begun.

Photo 1 – The Glebe Close garage block with T1 Oak behind 09/05/2022
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Photo 2 – T1 Oak viewed from the eastern end of 18 Glebe Close.

The Proposed Order
8. The TPO was made to protect a large mature specimen Oak that enjoys
public amenity value when viewed from within Glebe Close and from without
the built confines of the village from the well-established informal footpath that
bisects the adjacent field. The tree is approximately 120-150 years old, and,
commensurate with a mature oak tree, offers considerable biodiversity
benefit. It is also part of a significant landscape feature comprised of a row of
adjacent oaks that defines the built edge of the village of Smarden.
9. As ‘amenity’ is not defined in either law or the Tree Preservation (England)
Regulations 2012, authorities need to exercise judgment when deciding on
the qualities of a tree, to show that protection would bring a reasonable
degree of public benefit in the present or future and that removal would have
a significant negative impact on the local environment and its enjoyment by
the public. Authorities are required to assess the amenity value of trees in a
structured and consistent way, taking into account the following criteria: the
size of tree; expected age/duration of visual amenity; form;
importance/prominence in the landscape; relation and suitability for its setting;
tree cover/presence of other trees. Other special factors which may be
considered when evaluating amenity values of trees could include whether it
is part of a larger composition; whether the tree screens unpleasant views;
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whether it has exceptional rarity; if it has any cultural or historical
associations; importance to nature conservation; and response to climate
change. These main factors in relation to this tree have been assessed in this
report.
10. The confirmation of the order is expedient owing to an enquiry having been
made as to whether the tree could be felled by the new owner of the land. It
has been indicated that the tree is to be removed as part of the new owner’s
redevelopment plans for the site. The new owner has been advised that the
correct approach is to retain the tree through the planning process pending a
decision on any planning application. BS5837:2012 Trees in Relation to
Design, Demolition and Construction – Recommendations, provides an
approach whereby trees are retained as site constraints and the development
is informed by the extant tree cover. The tree meets the criteria for
classification as a Category ‘B’ tree and would merit consideration for
retention as a result of this, as part of any planning decision in due course.
11. The purpose of the TPO is to ensure the retention of T1 Oak owing to its
amenity value and for it to be assessed as a material consideration in any
future submitted planning application.
12. The provisional Order has been served in accordance with S198 of the Town
and Country Planning Act 1990 and the retention of the tree is consistent with
Policy ENV3a (b) of the adopted Ashford Local Plan 2030.

Relevant Regulations and Policies
13. Town and Country Planning Act 1990 Part VIIII Ch 1. Tree Preservation
Orders S.198
If it appears to a local planning authority that it is expedient in the interests of
amenity to make provision for the preservation of trees or woodlands in their
area, they may for that purpose make an order with respect to such trees,
groups of trees or woodlands as may be specified in the order.
This legislation gives power for local authorities to serve a TPO if it is
considered expedient to do so. The paragraph is repeated with all of the
relevant policies in Annex B.
14. The Town and Country Planning (Tree Preservation) (England)
Regulations 2012 – the Regulations set out the processes for serving TPOs,
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dealing with objections and their subsequent Confirmation. The supporting
planning guidance describes the importance of ‘amenity’ in serving an Order
and the subsidiary reasons that may be of consideration Background
information relating to the serving of TPOs may be found in the Planning
Guidance via the link below and in Annex B:
Tree Preservation Orders and trees in conservation areas - GOV.UK
(www.gov.uk)
15. NPPF Para 174
(b) recognising the intrinsic character and beauty of the countryside, and the
wider benefits from natural capital and ecosystem services – including the
economic and other benefits of the best and most versatile agricultural land,
and of trees and woodland.
This has relevance with reference to the wider benefits that trees provide in
terms of their services in providing ecosystem support and natural goods to
humans such as oxygen, CO2 sequestration, pollution filtration, rainwater
interception and biodiversity opportunities. The paragraph is repeated with all
of the relevant policies in Annex B.
16. ALP 2030 Policy ENV3a (b) Landscape Character and Design
All proposals for development in the borough shall demonstrate particular
regard to the following landscape characteristics, proportionately, according to
the landscape significance of the site: a) Landform, topography and natural
patterns of drainage; b) The pattern and composition of trees and woodlands.
This policy has relevance in “having particular regard” to the pattern and
composition of trees and woodlands, that is to say, development activities
must proportionately respect the trees within the site. The paragraph is
repeated with all of the relevant policies in Annex B.

Site History
17. TPO no.7, 2021 Garage area to the rear of 17 and 18 Glebe Close, Smarden,
Kent. Revoked.
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Ward Member Consultation
18. The Ward Member Cllr Ken Mulholland has been appraised of the objections.

Consultation
19. As required by the 2012 Tree Preservation Regulations, the owner of the land
and any ‘Interested Parties’ as defined by the Regulations were served with
the Order. Representations were required to be made within 42 days of the
serving of the Order.
20. An objection was received on 4th April 2022 from the landowner of the site
and Garages at Glebe Close Smarden, The objection includes a covering
summary letter, an arboricultural appraisal and a structural assessment.
21. A further objection was received from a local resident regarding the condition
of the tree.
The material objections to the Order are set out below in the Objections
section and may be viewed in full via the Ashford Borough Council website
using reference TPO/22/00001 or via the link below:
(https://planning.ashford.gov.uk/treePreservations/details.aspx?systemkey=89
1&pageindex=0
22. Ten representations of support were submitted and a summary of the points
raised are listed below:
•
•
•
•
•
•
•
•
•
•
•
•
•

The tree is beautiful;
The tree supports wildlife;
The tree provides a windbreak;
The tree is old and shouldn’t be cut down;
The tree and surroundings have biodiversity value;
Amenity value;
Reduces flooding;
Screening value;
Climate change/global warming contribution;
The tree should not be removed for development;
Enjoyment of the tree by present and future residents;
The tree should be retained and incorporated into the development;
The tree is healthy and should be retained.

23. Where they are material considerations, the support comments are addressed
within the report, and in particular the themes of climate change, biodiversity
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value, screening value and the trees importance in any proposed planning
application are highlighted.

Objections to TPO no. 7, 2021
Owner objections
24. The owner, has set out the following points of objection within his
correspondence dated 4th April 2022:
a) The Owner contacted the council on 8th July 2021 enquiring as to whether
or not the tree could be removed and a protracted period went by where
he could not obtain a response from the Planning Department.
b) The Owner contends that Corporate Property sold the site knowing that it
was a redundant site with garages that had been severely damaged by the
oak tree, that ABC could have imposed a TPO on the Oak tree whilst it
was in their ownership and that any potential purchaser would then have
been aware of this constraint.
c) The Owner has stated that the Council has served the TPO in the full
knowledge that the tree would have to be removed in order to properly
redevelop the site.
d) The Owner advises that the garages may be rebuilt without planning
permission and that owing to the proximity of the tree the depth of
foundations required would kill or seriously damage the tree and render it
unstable and unsafe. This view is supported by the structural assessment.
e) The Owner’s arboricultural consultant contends that the Order should not
be Confirmed as the Oak has a limited, safe, life expectancy; is not readily
visible from outside Glebe Close; and is of limited value in the local
landscape.
Local Resident Objection
25. A further objection from a local resident has stated that the tree is rotten, has
already lost branches and needs to be felled.

Assessment
26. The reasons for the serving of the Order on T1 Oak are robust and meet the
legislative and policy tests for the following reasons:
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•

•

•

•

Significant amenity value can be demonstrated – the tree is 20m in
height and has visibility from within Glebe Close, marks the edge of the
settlement and as such deserves regard as a component of the
landscape;
Expedience can be demonstrated in that the tree would have been
felled without the serving of the TPO - in that regard the LPA has
fulfilled its duty under S198 as highlighted in paragraph 14 above;
The tree as a mature oak clearly has significant weight in terms of it
assessment against NPPF para 174 (b). The benefits of the retention
of the tree may be directly measured with its biodiversity contribution,
CO2 sequestration and rainwater interception as a demonstrable
function of the policy.
The impact of removing the tree will be significant in terms of the direct
loss of amenity with the felling of the tree in leaving a large, visible gap
that will also be detrimental to the landscape feature at the edge of the
settlement. There will be a loss of all of the natural capital that the tree
provides that cannot be adequately mitigated by the planting of a new
tree.

27. The following part of the assessment section addresses each of the
objections in turn.
28. (a) The Owner contacted the council on 8th July 2021 enquiring as to
whether or not the tree could be removed and a protracted period went
by where he could not obtain further details from the Planning
Department as to whether or not the tree could be removed.
29. The owner sent an email asking if the tree could be removed as part of a
redevelopment plan as it was not within the Conservation Area or subject to a
TPO. The owner received a response to his email of 8th July 2021 within five
hours of sending it. The Tree Officer advised that he should not undertake
clearance of the site or remove the tree until planning permission had been
granted – he was also strongly advised to speak to his planning agent. The
response sent by the Tree Officer was unequivocal in that he should not
remove the tree. Subsequently, the Objector sent a further email chasing the
information requested on 8th July 2021 as to whether or not the tree could be
felled. The Tree Officer, at this point, had not undertaken any of the
background work that would support a TPO. On 22nd August 2021, the owner
stated that the felling of the tree was to be organised owing to no response
having been received. The Tree Officer would advise Members that this
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direct threat to remove the tree was an important factor in the decision that a
TPO be served.
30. In conclusion, the objection does not carry any weight as the Council did
respond clearly to the owner on the very same day as the enquiry, explaining
that the tree should not be removed and it set out the reason why, the owner
did not accept this advice and was set on removing the tree.
31. (b) The Owner contends that the Council’s Corporate Property service
sold the site knowing that it was a redundant site with garages that had
been severely damaged by the oak tree, that ABC could have imposed a
TPO on the Oak tree whilst it was in their ownership and that any
potential purchaser would then have been aware of this constraint.
32. Planning and Development note the timeline of the sale and that the lot was
entered by Corporate Property for the 16th June 2021 Clive Emson auction.
Prior to the auction no approach was made to Planning and Development
officers as to the suitability of the site for redevelopment and/or the impact of
any site constraints on any such proposals by either of the parties. In view of
the fact that there was no known threat to the tree and therefore, ABC
Planning were not aware of an urgent need to serve a TPO at that point. Had
the Objector made an approach to Planning and Development officers at that
juncture, setting out his redevelopment aspirations, an assessment would
have been made which would have included outlining the developmental
constraint that the Root Protection Area of T1 oak would impose.
33. In conclusion, the objection does not carry any weight as Planning and
Development were not aware of any threat to the tree at that time and,
accordingly, did not serve a TPO.
34. (c)The Owner has stated that the Council has served the TPO in the full
knowledge that the tree would have to be removed in order to properly
redevelop the site.
35. Planning decisions in relation to trees are informed by BS5837:2012 Trees in
relation to design, demolition and construction – Recommendations – this
provides the framework within the planning and tree interface to assess
whether or not a development proposal is harmful to any adjacent trees and
whether or not the tree is worthy of retention within a development. Within
section 5 of the document a pathway is shown which sets out the
considerations informing the design process which are used by arboricultural
consultants, architects and developers. Fundamentally, this does not
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preclude construction within the Root Protection Area of a tree when
underpinned by appropriate design (e.g. piling and sensitive building
configuration), and furthermore, in the case of a brownfield site there are
enhancements to the rooting environment that may make for an improvement
to a tree’s general outlook. However, in the absence of any clear detail as to
a development proposal, other than the Objector suggesting in emails that
either two houses could be built or the garages rebuilt, the assessment of
what is feasible cannot be substantively made.
36. The objection does not carry any weight as the Council will judge each
application on its own merits and would not assume that the site cannot be
developed with the tree in situ. Planning decisions are arrived at by a process
of assessing relevant policies, guidance and recommendations against a
proposal.
37. (d) The Owner advises that the garages may be rebuilt without planning
permission and that owing to the proximity of the tree the depth of
foundations required would kill or seriously damage the tree and render
it unstable and unsafe.
38. In fact, the rebuilding of the communal garages would need planning
permission as it is not permitted development under the Town and Country
Planning (General Permitted Development) (England) Order 2015, (Class E)
as the garage buildings are not within the curtilage of the associated dwelling
house.
39. Foundation depths and design are informed by the NHBC Section 4.2 of the
Technical Standards – Building near Trees. There are solutions such as
piling that are less intrusive than strip foundations that may be employed to
safeguard nearby trees. Any foundation depths need to be calculated
following an assessment of the soil type and reference to the relevant NHBC
Foundation Depth Tables. It should be noted that there are additional trees
within the locale that may be within the zone of influence of the garages and
that only a full arboricultural survey can determine any potential impact and
methodology.
40. The structural assessment undertaken by Mr McAnally (The structural
engineer engaged by the owner of the garages) advises that piling would be
the only feasible way to re-construct the garages and that this would be a very
substantial cost and of great risk to the roots of the tree. Furthermore, in his
recommendation he advises that only with the removal of the tree would any
structures (garages or dwellings) be viable as the stability and continued life
of the tree could not be guaranteed.
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41. The objection does not carry any weight as the garages may not be rebuilt
under permitted development (GDPO) and that the determination of any
planning application for any rebuilding will need to take full account of the tree
within the recommendations of BS5837:2012. It has not been demonstrated
that Mr McAnally’s assertion that any rebuilding of the garages using piling
…”would be virtually impossible”… as a full report has not been undertaken in
association with an arboricultural consultant. Furthermore, when assessed
against BS5837:2012 the planning balance may not tilt toward the tree being
removed to facilitate the rebuilding and that a viable solution that permits the
co-existence of any structure and the tree may need to be found.
(e)The Owner’s arboricultural consultant GRS contends that the Order
should not be Confirmed as the Oak has a limited, safe, life expectancy;
is not readily visible from outside Glebe Close; and is of limited value in
the local landscape.
42. The GRS Arboricultural Consultancy (GRS) Formal Objection notes that the
Oak has a 21-40% crown missing ration but fair physiological condition. In my
view, this is within perfectly normal limits for a mature oak and without the
evidence of significant decay or structural defects the tree is a BS5837:2012
Category ‘B’ specimen that has a safe useful life expectancy of in excess of
40 years. Any dead wood within the crown may be removed without the need
for a TPO tree works application and the GRS assessment of ‘low’ risk will be
further supported.
43. As addressed in paragraph 3, amenity is not defined in the 2012 Tree
Preservation Regulations and as such is open to reasonable interpretation.
The GRS assessment states that T1 Oak if removed would not have a
marked effect on the local landscape and that it would not erode the village
edge. Furthermore, it is asserted that the neighbouring trees form a stronger
arboricultural feature within the local landscape – photo 3 below is used within
the objection to support this contention.
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Photo 3 – Showing Crown of T1 Oak clearly visible above the two
storey dwellings in Glebe Close.

Photo 4 – Panoramic of GRS photos showing T1 in blue and the wider
landscape feature in green.
44. From the above photos it may be seen that T1 has a considerable amenity
presence in its own right from within Glebe Close and also from within the
field to the north. Whilst it may not be appreciated from many viewpoints
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outside of the surrounding development it does demonstrably meet the
amenity test. In terms of its significance within the local landscape feature of
the trees defining the village edge, it can be appreciated that as a tree of 20
metres height it functions as an anchor point to the eastern extremity of the
feature. In both these respects the tree amply meets the amenity test for the
serving of a TPO.
I note that in the appeal decision for 20/01738/AS Land adjacent to Millview
Cottage, Mill Lane, Smarden, which adjoins Glebe Close that the Inspector in
paragraph 6 (see annex D) states that the tree (subject to this TPO) forms a
…”clear and distinctive boundary to the edge of the settlement”. In my view,
the Inspector’s observation does not concur with the GRS view that the
removal of the tree for development …”would not erode the edge of the
village”, indeed, any tree removals on this boundary would have an impact on
the settlement edge and be contrary to ALP 2030 Policy ENV3a (b) as well as
being at odds with the weight afforded to T1 Oak as a component within the
landscape feature.
45. The objection does not carry any weight as T1 Oak has a life expectancy of in
excess of 40 years, is in reasonable condition, is low risk and has good
visibility from both within and without Glebe Close as an individual tree and
part of a wider landscape asset that has been recognised in an appeal
decision as boundary to the edge of the settlement.
46. An objection from a local resident in Glebe Close has stated that the tree
is rotten, has already lost branches and needs to be felled.
47. This further objection to the Confirmation of the TPO is concerned with the
tree’s condition, asserting that the tree is rotten and has already lost
branches. I would refer to the GRS assessment in the case of determining as
to whether the tree is rotten. Within the condition assessment there is no
suggestion of the tree having any decay that would be of any significance –
an experienced arboricultural consultant would have flagged this had it been
evident. With regard to the branches failing, it is likely that these would have
been dead, the removal of dead wood from the crown of a TPO tree is exempt
from the requirement to make an application and may be effected at any time.
48. As a result of the above information, I do not give any weight to the objection
as no evidence is presented to support the tree requiring felling owing to it
being rotten and remedy exists for the removal of dead limbs.

Conclusion
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49. TPO/22/00001 has been served in accordance with the Planning Guidance
relating to serving an Order in that both amenity and expediency have been
demonstrated. The relevance of the order in any future planning decision is
supported by the NPPF para 174 (b) and ALP 2030 Policy ENV3a (b).- for the
following reasons:
• At 20 metres height and at the end of a significant landscape feature
marking the settlement edge the tree has weight when assessed
against ALP 3030 ENV3a (b);
• The tree has natural capital and ecosystem services value.
50. The removal of the tree would cause harm to the amenity of the area –
reference to photos 2 and 4 demonstrate the significant impact that the
removal of the tree would have to the local area. The potential impacts of the
tree’s removal are:
• A large gap at the end of the landscape feature;
• The weakening of a very clearly defined feature that marks the
settlement edge.
51. In terms of the objection points, I do not find that they have any weight as to
when considering the Confirmation of the TPO for the following reasons:
• The Council responded clearly to the owner on the very same day as
the owner’s enquiry, explaining that the tree should not be removed
and it set out the reason why, the owner did not accept this advice and
was set on removing the tree.
•

Planning and Development were not aware of any threat to the tree at
the time of sale, and, accordingly, did not serve a TPO.

•

The Council assesses each application on its own merits and would not
assume that the site cannot be developed with the tree in situ.
Planning decisions are arrived at by a process of assessing relevant
policies, guidance and recommendations against a proposal.

•

The garages may not be rebuilt under the GDPO and that that the
determination of any planning application for rebuilding will need to
take full account of the tree within the recommendations of
BS5837:2012.

•

T1 Oak is in good health and has high amenity value. It has a life
expectancy of in excess of 40 years, is in reasonable condition, is low
risk and has good visibility from both within and without Glebe Close as
an individual tree and part of a wider landscape asset that has been
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recognised in an appeal decision as boundary to the edge of the
settlement.
•

No evidence has been presented to support the tree requiring felling
owing to it being rotten and remedy exists for the removal of dead
limbs without the need for a tree works application.

Recommendation
To confirm TPO no.1/2022 unmodified notwithstanding the objections.

Contact Name: Phillip Cook
Email: phil.cook@ashford.gov.uk

Telephone: (01233) 330206
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Annex A
TPO no.1 2022

Copy of Served Order
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Annex B – Policy and Regulation extracts
Town and Country Planning Act 1990 Part VIIII Ch 1. Tree Preservation Orders
S.198
If it appears to a local planning authority that it is expedient in the interests of
amenity to make provision for the preservation of trees or woodlands in their
area, they may for that purpose make an order with respect to such trees,
groups of trees or woodlands as may be specified in the order.
The Town and Country Planning (Tree Preservation) (England) Regulations
2012. Sections 6 and 7

NPPF para 174, Extract.
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Annex C – ALP 2030 Policy ENV3a (b), Extract.

Annex D – Paragraph 6, Appeal Decision 20/01738/AS Land adjacent to
Millview Cottage, Mill Lane, Smarden

